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BEFORE THE IOWA WORKERS' COMPENSATION COMMISSIONER

RICHARD HUFF,
File No. 5063162

Claimant,
APPEAL
VS.
DECISION
CRST EXPEDITED, INC.,
Employer,
and
AlG INSURANCE COMPANY,
Self-Insured, Headnotes: 1402.40; 1403.10; 1802;
Defendant. : 1803; 2701; 2079; 3002

Defendants CRST Expedited, Inc., employer, and its insurer, AlG Insurance
Company, appeal from an arbitration decision filed on June 19, 2018. Claimant Richard
Huff cross-appeals. The case was heard on March 19, 2018, and it was deemed fully
submitted in front of the deputy workers’ compensation commissioner on April 11, 2018.

The deputy commissioner found claimant had not yet reached maximum medical
improvement (MMI) with respect to several of his conditions resulting from the stipulated
April 24, 2016, work-related injury. As a result, the deputy commissioner found the
issue of the extent of claimant’'s permanent disability was not ripe for adjudication. The
deputy commissioner found claimant was entitled to a running award of healing period
benefits from April 24, 2016. The deputy commissioner found claimant’'s weekly benefit
rate for the injury to be $457.31. The deputy commissioner found claimant is entitled to
penalty benefits in the amount of $4,011.63. The deputy commissioner found the
agency lacked jurisdiction to decide claimant’s claim for alternate medical care with
respect to accessible housing, transportation services, and in-home nursing services.
The deputy commissioner found claimant did not establish his entitiement to alternate
medical care for his remaining claims, except as it related to the psychological treatment
recommended by Christopher Leber, M.D. The deputy commissioner ordered
defendants to pay the entirety of claimant’s claimed costs.

On appeal, defendants assert the deputy commissioner inappropriately included
per diem payments in the weekly benefit rate calculation. Defendants additionally
assert the deputy commissioner erred in her penalty award and costs assessment.
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Like defendants, claimant on cross-appeal also asserts the deputy commissioner
erred in the rate calculation. Claimant additionally asserts the deputy commissioner
erred in the alternate medical care findings and in finding claimant is not at MMI.
Claimant asserts the extent of his permanent disability is ripe for determination and
claimant asserts he is permanently and totally disabled. Lastly, claimant asserts the
deputy failed to address his request that defendants be ordered to pay the costs of Dr.
Leber’s in-home assessment.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

| performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code sections 86.24 and 17A.15, the
arbitration decision filed on June 19, 2018 is affirmed in part, modified in part, and
reversed in part.

Permanent Disability/Extent

| affirm the deputy commissioner’s finding that claimant is not at MMI for several
of his conditions, meaning the extent of claimant’s permanent disability is not ripe for
determination. | affirm the deputy commissioner’s findings, conclusions, and analysis
pertaining to that issue.

Weekly Benefit Rate

Both parties appealed the deputy commissioner’s rate calculation. The deputy
commissioner found claimant’s weekly benéefit rate to be $457.31. In doing so, the
deputy commissioner included in claimant’s gross earning a $.10 per mile per day
payment. Defendants argue on appeal that this per diem payment should be excluded
from claimant’s gross earnings.

Evidence in this case regarding claimant's use of the per diem payment is
negligible but for a few lines of testimony at hearing.

Q. Were you paid a per diem?
Yes, we were.

How much was that per diem?
10 cents a mile.

What did you use that per diem for?

> o » o »

Well, that's basically your living expenses on the road to eat
and whatever you want to do while you're out there trucking
across the country.
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(Hearing Transcript, p. 51-52)

Neither party offered items such as receipts or invoices regarding
claimant’'s expenses while on the road.

Claimant's rate is calculated after first determining his gross earnings. The
statute defines “gross earnings” as “recurring payments by the employer to the
employee for employment, before any authorized or lawfully required deduction or
withholdings.” lowa Code section 85.61(3) Specifically excluded from this definition are
“reimbursement of expenses” and “expense allowances.” Id.

In their appeal brief, defendants cite Bowers v. Premium Transportation Staffing,
Inc., File No. 5040646 (Arb. Dec., Nov. 5, 2013) and Naylor v. Fagen, File No. 5049149
(Arb. Dec., Nov 9, 2015) as authority for their position that claimant’s per diem
payments should be excluded from the gross earnings calculation. In both cases the
claimants were paid a flat per diem payment no matter what their actual expenses were.
And in both cases the deputy commissioner excluded only the portion of the per diem
payment that related to reimbursement for actual expenses, and the remainder was
included in claimant’s rate calculation as actual income. See id.; see also Bowers, 872
N.W.2d 199 (lowa Ct. App. 2015) (table) (affirming deputy commissioner).

The difference in this case from Bowers and Naylor, however, is that claimant
received his per diem payments based on the number of miles he drove. Instead of a
flat rate like in Bowers and Naylor, claimant’s per diem payments in this case were tied
directly to hours worked and work performed.

For that reason, the per diem payments in this case much more closely resemble
the payments in Phillips v. C & K Transport, File No. 844999 (App. May 26, 1993):

There does not appear to be any rational nexus between the number of -
miles driven and the amount of expenses incurred for meals and lodging.
The expenses for a day of layover would differ little from a day when many
miles were driven. It is determined that the so-called “per diem allowance”
was not a bona fide allowance for meals and lodging or a reimbursement
of expenses incurred for those purposes. It was a payment based on the
amount of work performed.

Because there was no such nexus in Phillips, the deputy commissioner in that case
included the entirety of the per mile per diem payments in the claimant’s gross weekly
wages.

| acknowledge claimant in this case testified the $.10 per mile per day payments
were for living expenses. However, this testimony appears to reflect claimant’s general
understanding of per diem payments. There is no evidence in the record that those
payments were actually tied in any way to reimbursement for claimant’s expenses.
Instead, like in Phillips, the payments were tied to work performed regardless of what
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claimant’s actual expenses were. Thus, | find the per diem payments in this case were
not a bona fide allowance for expenses. As a result, | find the $.10 per mile per day
payments should be included in claimant’s gross earnings.

This is consistent with the general rule in lowa that the workers' compensation
statutes should be interpreted liberally for the benefit of the injured worker. Brewer-
Strong v. HNI Corp., 913 N.W.2d 235 (lowa 2018); Xenia Rural Water Dist. v. Vegors,
786 N.W.2d 250 (lowa 2010); Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (lowa 2009);
2800 Corp. v. Fernandez, 528 N.W.2d 124 (lowa 1995).

For these reasons, | affirm the deputy commissioner’s inclusion of the per diem
payments in claimant’s gross earnings.

Turning next to which of the 13 weeks should be used for claimant’s rate
calculation, the deputy commissioner used the pickup dates listed on the payroll
statements in Joint Exhibit 33 as the best evidence of claimant's workweek. However, |
agree with claimant the pickup date does not necessarily reflect the fact that a trip may
have spanned multiple days or even weeks. Thus, the pickup date may not accurately
assign wages to the week in which they were actually earned. Instead, claimant’s
wages are better represented by the “pay period” dates. | therefore modify the deputy
commissioner’s rate calculation and | use the pay period dates as asserted by claimant.

| agree with claimant that the pay periods of March 30, 2016, through April 5,
2016, from, March 16, 2016, through March 22, 2016, and from January 27, 2016,
through January 31, 2016, are not representative of claimant's customary earnings
because his earnings during those periods were too low. However, | also find that the
pay period of April 6, 2016, through April 12, 2016 is not representative of claimant’s
customary earnings because his earnings for that week were too high. | instead
substitute the pay period of December 22, 2015, through December 27, 2015. lowa
Code section 85.36(6) (“A week which does not fairly reflect the employee's customary
earnings shall be replaced by the closest previous week with earnings that fairly
represent the employee's customary earnings.”) Thus, the 13 weeks used in claimant’s
rate calculations are as follows:

Week Dates Wages
| 1 4/13/16 — 4/19/16 $1,085.09
2 3/23/16 — 3/29/16 $555.37
3 3/9/16 — 3/15/16 $523.83
4 | 3/2/16 — 3/8/16 $592.42
5 |2/24/16 - 3/1/16 $639.35
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6 | 2/17/16 -2/23/16 $791.46
7 12/10/16 — 2/16/16 $463.98
8 |2/3/16 —2/9/16 $535.42
9 1/20/16 — 1/26/16 $1,093.64
10 | 1/13/16 — 1/19/16 $981.93
11 | 1/6/16 —1/12/16 $699.12
12 | 12/30/15 — 1/5/16 $441.54
13 | 12/22/15 = 12/27/15 $615.42
Total Gross $9,018.57

The total of the representative weeks, $9,018.57, divided by 13 weeks results in
gross average weekly earnings of $693.73. Using claimant’s status as single and
entitled to one exemption, and applying it to the rate book in effect at the time of the
injury, | find claimant’'s weekly benefit rate to be $427.54.

Penalty/Overpayment

The parties stipulated defendants paid 98 weeks of benefits at the rate of
$375.44. Having found claimant’s rate to be more than the rate at which defendants
paid those benefits, | find there was no overpayment. To the contrary, | must address
whether defendants’ underpayment of the rate warrants an award of penalty benefits.

lowa Code section 86.13 governs compensation payments. Under the statute's
plain language, if there is a delay in payment absent “a reasonable or probable cause or
excuse,” the employee is entitled to penalty benefits of up to fifty percent of the amount
of benefits that were denied, delayed, or terminated without reasonable or probable
cause or excuse. lowa Code section 86.13(4); see also Christensen v. Snap-On Tools
Corp., 554 N.W.2d 254, 260 (lowa 1996) (citing earlier version of the statute). “The
application of the penalty provision does not turn on the length of the delay in making
the correct compensation payment.” Robbennolt v. Snap-On Tools Corp., 555 N.W.2d
229, 236 (lowa 1996). If a delay occurs without a reasonable excuse, the commissioner
is required to award penalty benefits in some amount to the employee. Id.

The statute requires the employer or insurance company to conduct a
reasonable investigation and evaluation” into whether benefits are owed to the
employee, the results of the investigation and evaluation must be the “actual basis”
relied on by the employer or insurance company to deny, delay, or terminate benefits,
and the employer or insurance company must “contemporaneously convey the basis for
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